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QUESTIONS PRESENTED 


Where ‘the facts disclose that at the conclusion of the 
Government’s case, appellant requested a continuance so 
that: (1) a government witness who had been allowed to 
go home after testifying and being thoroughly cross ex- 
amined, could be recalled as a “rebuttal” witness for the 
defense even though no request had been made by 
counsel to the trial judge or to the United States At- 
torney to have her remain in court and (2) a police 
officer who was out of the jurisdiction and had never been 
served with a subpoena could be called as a “rebuttal” 
witness for the defense for the purpose of impeaching 
another police officer whose testimony had been corrobo- 
rated by several other police officers, in the opinion of 
the appellee the following question is presented: 


1. Did the trial court, in the posture of the case, abuse 
its discretion by refusing to grant a continuance? 
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United States Cot of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 13,890 


Catvin C. Apams, Appellant, 
v. 


Unirep States or AMERica, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On January 31, 1955 there was filed in the District 
Court for the District of Columbia a three-count indict- 
ment charging appellant with violation of the narcotic 
laws. On or about June 9, 1955 a jury found him guilty 
as charged. On July 15, 1955 he was sentenced to a term 
of imprisonment of from three to nine years on each of 
the counts, said sentences to run concurrently. On April 
11, 1957 this Court granted leave to appellant to pro- 
ceed on appeal in forma pauperis and appointed counsel 
to assist him in the preparation thereof.” 


126 U.S.C. 2553a, 2554a; 21 U.S.C. 174. 


2 The aforesaid appointed counsel subsequently moved this Court 
for permission to withdraw from the matter upon the ground 
that, in his opinion, no error was committed during the trial. 


Said motion was granted. 
(1) 
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Margaret Stewart, a special employee of the Metro- 
politan Police Department, testified that on September 
14, 1954 in company with Officer Panetta she made a 
telephone call to the appellant, (Tr. 19), from a drugstore. 
She proceeded with the officer and agent Wilson to First 
and M Streets, N. W., where she was thoroughly searched 
by a police woman.* (Tr. 20, 21). She, thereupon, pro- 
ceeded in the company of several officers and Officer 
Goodrum to 607 L Street, N.W., which was appellant’s 
residence (Tr. 21). Immediately before proceeding to the 
aforementioned address, Officer Panetta gave her $50 
(Tr. 21) the serial numbers of which were retained by 
the police. She was admitted into the premises by a 
little girl with glasses,‘ who called up to appellant that 
he had a visitor (Tr. 22). Miss Stewart went upstairs 
and received the narcotics for which she paid the $00 
heretofore referred to. (Tr. 23). She then left the house 
and walked up to 7th and L Streets, N.W., where she 
was met by Detective Panetta, agent Wilson and Officer 
Holeomb (Tr. 24). She turned the capsules over to the 
latter (Tr. 24). She testified that she gave no written 
order ‘as provided by law to appellant, nor where there 
any tax stamps in the original package or in the package 
given to her as provided by law. She then identified 
appellant as the seller (Tr. 24). Upon cross-examina- 
tion she testified that when she commenced her approach 
to appellant’s residence, Officer McDonald and Officer 
Goodrum “were walking behind her” (Tr. 56). 

John R. Panetta testified that he was a member of the 
Metropolitan Police Department assigned to the Narcotics 
Squad. He corroborated Miss Stewart’s testimony of 
the phone call and the circumstances connected with it 
(Tr. 63, 64); the search of her person (Tr. 66); her 
receipt of the $50 from the police (Tr. 66); that in all, 





3 This police woman was subsequently identified as Officer Good- 
rum. At that time the search disclosed that she had neither money 
nor drugs in her possession (Tr. 21). 


This child was later identified as Miss Yancey. 
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approximately six police officers were connected with the 
instant situation (Tr. 68); that when the complaining 
witness left the automobile to proceed to appellant’s house, 
she was followed by Officers McDonald and Goodrum 
(Tr. 69, 92); that the special employee returned from 
the house to the officer’s car with the package which she 
immediately turned over to Officer Holcomb (Tr. 69); 
that the police went to appellant’s home where they were 
admitted and proceeded upstairs to appellant’s room, re- 
turning therefrom and proceeded to the back of the house 
(Tr. 72); that, as a result of talking to Mrs. Mable 
White and Miss Yancey, they went to the backyard of 
the house and found appellant hidden in a woodshed 
(Tr. 72); and, after bringing him back into the house, 
they returned to the woodshed and found the $30 hidden 
there (Tr. 73, 74). 

Jean Yancey testified that she resided in the same 
house where appellant was a roomer and corroborated 
the special employee’s testimony regarding her entry 
into the house, the call to appellant, and the special 
employee’s leaving the house on the date specified in the 
indictment (Tr. 103, 105). She also corroborated the 
testimony regarding the visit (Tr. 106, 107) and also 
stated that at the time the police sought entrance into 
the house, appellant was in the kitchen (Tr. 107). She 
also testified that her aunt, Mable White, was with her 
in the kitchen when she heard the special employee 
leave the house (Tr. 104); and that appellant came into 
the kitchen about five or ten minutes after the special 
employee had left (Tr. 125, 126). 

Mable White testified that she, too, resided in the 
same house as the appellant; that she saw the appellant 
on December 14, 1954 between 8:00 and 9:00 p.m. in 
the kitchen of her home (Tr. 138); that she heard Miss 
Yancey call appellant earlier; that after hearing the noise 
of someone leaving the house, appellant came to the 
kitchen (Tr. 142, 143); that when the police came she 
was talking on the telephone and, upon returning to the 
kitchen, the appellant was no longer there (Tr. 145); 
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and that the police then brought appellant in to the kitchen 
through the back door which led into the yard. Upon 
cross-examination she testified that she did not know 
who was let into the house by Miss Yancey (Tr. 149); 
that she never saw the special employee on that day 
or evening (Tr. 150); that she did not hear anybody 
ask Miss Yancey for the appellant (Tr. 161); but that 
she did hear Miss Yancey call to the appellant but did 
not hear him call back (Tr. 161, 162). 

Charles McDonald, a member of the Metropolitan Po- 
lice Force, corroborated the testimony of the special em- 
ployee and Officer Panetta’s testimony that Officer Good- 
rum and he followed the complaining witness from the 
car to appellant’s home (Tr. 165, 175) and also her tes- 
timony as to her exit from the house and walk to the 
police car. Officers Holcomb and Wurms corroborated 
the testimony regarding the fact that Officer McDonald 
and Officer Goodrum followed the special employee from 
the car to the house (Tr. 186, 197, 198). 

Officers Joseph Gabrys and Wurms corroborated the 
testimony of the arrest in the woodshed (Tr. 230, 231) 
and subsequent recovery of the money (Tr. 233), while 
Officer Brewer corroborated the testimony regarding the 
arrest in the backyard (Tr. 253, 254). 

‘Prior to the completion of the Government’s case, 
counsel for appellant requested leave for the issuance 
of a forthwith subpoena for the production of Officer 
Goodrum into Court. He had been advised that Officer 
Goodrum had been on leave out of the jurisdiction but 
was expected back shortly (Tr. 181, 182). The Court 
ordered the issuance of such subpoena (Tr. 182). After 
the Government had rested its case, counsel for appellant 
stated to the trial court that he wished to put on Officer 
Goodrum and Mable White as rebuttal witnesses. The 
Marshal informed him that neither was present in Court. 
With reference to Officer Goodrum, it developed that she 
had not returned to the jurisdiction of the Court since 
the issuance of the subpoena and had not been served. 
As to Mrs. White the record reflects that she had been 
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sent home upon the completion of her testimony and 
cross-examination thereon (Tr. 290) and that there had 
been no request to the United States Attorney or to the 
Court to have her kept in the courtroom. Counsel for 
appellant requested the trial judge to issue a forthwith 
subpoena for Mrs. White. This request was denied (Tr. 
291) upon the ground that to do so at that stage of the 
proceedings would delay the trial. No more witnesses 
: being called, both sides rested. 


STATUTES INVOLVED 


. Title 26, United States Code § 2553(a) provides: 

> | Packages—(a) General requirement.—It shall be 

. unlawful for any person to purchase, sell, dispense, 
or distribute any of the drugs mentioned in section 

> 2090 (a) except in the original stamped package or 


from the original stamped package; and the absence 
of appropriate tax-paid stamps from any of the afore- 


re said drugs shall be prima facie evidence of a viola- 
; tion of this subsection by the person in whose pos- 
fad session same may be found; and the possession of 


any original stamped package containing any of the 
aforesaid drugs by any person who has not registered 
and paid special taxes as required by sections 3221 
and 3290 shall be prima facie evidence of liability 


id to such special tax. 

eis Title 26, United States Code § 2553(a) provides: 
= ihe Order forms—(a) General requirement.—It shall be 
a unlawful for any person to sell, barter, exchange, or 


give away any of the drugs mentioned in section 
2550 (a) except in pursuance of a written order of 
the person to whom such article is sold, bartered, 


exchanged, or given, on a form to be issued in blank 
<r for that purpose by the Secretary. 
“n Title 21, United States Code §174 provides in pertinent 
part: 
y 


Same; penalty ; evidence.— Whoever fraudulently 
ve or knowingly imports or brings any narcotic drug 
, into the United States or any territory under its 
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control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such nar- 
cotic drug after being imported or brought in, know- 
ing’ the same to have been imported contrary to 
law, or conspires to commit any of such acts in vio- 
lation of the laws of the United States, shall be 
fined not more than $2,000 and imprisoned not less 
than two or more than five years. * * 

Whenever on trial for a violation of this section 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 


SUMMARY OF ARGUMENT 


Granting of continuances and the recall of witnesses 
after they have testified rests within the sound discretion 
of the trial court. Unless there has been palpable error 
or a manifest abuse of discretion, the court’s action 
should not be disturbed. In the posture of the case at 
bar, the court’s refusal to delay the trial did not consti- 
tute an abuse of descretion. 


ARGUMENT 


I 


The Court Did Not Abuse Its Discretion By Refusing 
To Issue A Forthwith Subpoena To Recall A Witness 
For Rebuttal Testimony On The Last Day Of The 
Trial. 

Appellant’s contentions are 1) that the trial court erred 
by refusing to permit a continuance in order that a wit- 
ness (Officer Goodrum) who was under subpoena by the 
defense to appear in court could testify in rebuttal and 
2) that the trial court erred by refusing to issue a sub- 
poena for witness White who had already testified and 
been cross-examined in order that she could return to 
Court and testify in rebuttal. 
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An analysis of the record discloses that the trial of 
the instant case was commenced on June 7, 1955 and ter- 
minated on June 9, 1955. When the trial was practically 
in the last stage of the Government’s case, defense coun- 
sel requested that a forthwith subpoena be issued to 
Officer Goodrum to appear in Court so that, because of an 
alleged discrepancy appearing from some testimony, the 
defense wished to attack the credibility of one of the of- 
ficers. The Court directed the subpoena to be issued 
after being informed by defense counsel that Officer Good- 
rum was on leave and not at that time within the juris- 
diction of the Court. After the Government had con- 
cluded its case the following day, counsel for the de- 
fense called for the officer’s appearance but was informed 
that she was not present in Court. The record discloses 
that she had not been served with the subpoena because 
of the fact that she had not returned to the jurisdiction 
as yet. At the time the request for the issuance of the 
subpoena was made, counsel for the defense stated to 
the trail court that on the back of the complaint made 
to the United States Commissioner, the police officer had 
testified that she was alone during a certain part of the 
evidence leading up to the arrest. He also stated that 
there was good reason to believe that Officer McDonald, 
who had testified that he and Officer Goodrum had fol- 
lowed the special employee, had not been present at the 
time. The Government submits that Officer Goodrum’s 
affidavit does not state that she was alone during the 
times referred to. It merely states what she did. The 
cumulative and corroborative testimony of Officers Pan- 
etta, McDonald, Holeomb and Wurms clearly shows that 
when the special employee left the car and proceeded 
towards appellant’s house, she was followed by both 
Officer Goodrum and Officer McDonald. In the light of all 
this testimony, it is apparent that Officer Goodrum’s 
testimony, too, would be similar to that of the other 
police officers. Clearly, in the posture of the case at 
that time, the trial court did not abuse its discretion by 
refusing to continue the case until Officer Goodrum re- 
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turned from her leave. Assuming, arguendo, that Officer 
Goodrum could not positively state that the special em- 
ployee entered the premises as defense counsel had hoped, 
it could not have affected the jury’s determination as to 
the accused’s guilt because the great weight of direct evi- 
dence offered by the Government to corroborate the spe- 
cial employee’s entry and the exit from the house was 
sufficient to justify the conviction. This is especially true 
also where these facts were testified to by the special 
employee and by Miss Yancey. 

With regard to the second contention, the record clearly 
disclosed that the only evidence which Miss White could 
have given would have been that which she had testi- 
fied to during the course of the trial and to which she 
had been cross-examined at some length. Every favor- 
able inference to be drawn from her testimony was elic- 
ited by defense counsel upon cross-examination, since 
she testified that she neither saw nor heard the special 
employee on the day in question. The balance of her 
testimony which was devoted to placing appellant upon 
the scene shortly before the police arrived certainly 
could not have helped. The record further discloses that 
the defense counsel at no time either requested the 
Court or the United States Attorney to have her remain 
in Court. It cannot be said that after two days of trial 
that the Court abused its discretion by refusing to issue 
a forthwith subpoena after the Government had con- 
cluded its case and defense testimony was being called 
for. Furthermore, no proffer of testimony was made 
which could enable the Court to determine whether any 
manifest injustice would result to the appellant by the 
failure of such witness to be resubpoenaed as a rebuttal 
witness. 

The law has become quite settled that the granting 
of continuances is within the sound discretion of the 
trial court and is not reviewable by an appellate court 
unless an abuse of discretion is clearly shown. Mears v. 
United States, 60 App. D.C. 387, 55 F.2d 745 (1932). 
The court has much latitude in the matter of recalling a 
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p witness, and its action will not be reviewable by an ap- 
: pellate court except for palpable error or for a manifest 
abuse of the discretion. Kemp v. Umited States, 41 App. 

> D.C. 539-47, (1915) Cert. denied 234 U.S. 756. See also 
! Faust v. United States, 163 U.S. 452, 16 S. Ct. 1112, 41 
L.Ed. 224 (1896); Kuhn v. United States, 24 F.2d 910 (9th 

“cea Cir. 1928). Under the facts contained in the record of the 
! case, it is apparent that appellant received an eminently 
fair trial, and that in the posture of the case at the time 
the requests for the subpoenas were made, the trial court 


7 did not err in refusing to grant any continuances. 

& 

j CONCLUSION 

> Wherefore, it is respectfully smbmitted that the judg- 
> ment of the District Court be affirmed. 

a 

es OLIVER GASCH, 


United States Attorney. 


» I 
LEWIS CARROLL, 

FREDERICK G. SMITHSON, | 

NATHAN J. PAULSON, 
Assistant United States | 

Attorneys. | 
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